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Background
On May 2, 1994, the Valdivia vs. Schwarzenegger class action lawsuit was filed,
The Court certified the case as a class action by order dated December 1, 1994. On June
13, 2002, the Court granted partial summary judgment in favor of the Plaintiffs. On July
23, 2003, the Court ordered the Defendants to submit a remedial plan, with specific
guidance regarding: “...a preliminary probable cause hearing which (1) occurs no more
than ten calendar days aftcr a parolee is taken into custody for an alleged parole violation,

and (2) affords the parolee rights provided by Morrissey, including notice of the alleged



violations, the opportunity to appear and present evidence, a conditional right to confront
adverse witnesses, an independent decision-maker, and a written report of the hearing.”

On March 8, 2004, the Court entered a Stipulated Order for Permanent Injunction
containing the agreed-upon elements of the settlement terms. On July 1, 2004, the
Defendants submitted a variety of policies and procedures to the Court. On June 8, 2003,
the Court filed a Stipulation and Order finding violation of the Remedial Plan regarding
remedial sanctions.

On Augusi 18, 2005, a Stipulation and Amended Order Re: Special Master Order
of Reference was entered; on December 16, 2005, an Order Appointing Chase Riveland
Special Master was entered; and on January 31, 2006, an Order was entered appointing

Virginia Mornison and Nancy Campbell as Deputy Special Masters.

Special Master Activities

During the period since December 16, 2005, the Special Master and Deputy
Special Masters were briefed by the California Department of Corrections and
Rehabilitation (CDCR) staff, Board of Parole Hearings (BPH) staff, Division of Adult
Parole Operations (DAPQO) staff, Plaintiffs’ and Defendants’ counsel, and California
Parole Advocacy Program (CalPAP) staff,

The team visited Los Angeles and Yolo county jails and Decentralized
Revocation Units (DRUs) at Santa Rita County Jail, San Quentin, Richard McGee, Los
Angeles, and Deunel Vocational Institution. We reviewed parole field units in San
Francisco, Oakland, Los Angeles, Bakersfield, Visalia, Hayward, and Sacramento;
ICDTP programs in San Francisco, Kern County, and Tulare County Pretrial Facility; and

ICDTP aftercare programs, contracted through Westcare with Turning Point, in Visalia



and Bakersfield. We made several visits to CDCR, BPH, and DAPO headquarters,
attending the Valdivia Task Force meeting twice, and to the offices of Rosen, Bien, and
Asaro. Coordination occurred with the Special Master.

The Special Master met with CDCR Secretary Hickman, Acting Secretary
Woodford, and Interim Secretary Tilton.

Special attention has been placed on the data system, due to its importance in
measuring compliance, and the history and present status of remedial sanctions, due to
the failure of Defendants to make progress on this Remedial Plan-stated requirement.

The team reviewed numerous policies and procedures and other documents
provided by Defendants and Plaintiffs—both historical and current—and scanned
monitoring reports. The team evaluated data from CDCR’s Revocation and Scheduling
Tracking System (RSTS) and an information system maintained by CalPAP, and we
assessed in depth RSTS’s data gathering, analysis, and reporting capabilities and
deficiencies.

The team observed “revocation serves,” probable cause hearings conducted in
person and by telephone, and final revocation hearings, as well as monitoring by
Plaintiffs’ attormeys and Defendants’ first self-monitoring tour. We also observed the
delivery of Contra Costa County Drug and Alcohol classes, which form the core of the
in-custody stage of the ICDTP program.

A meeting between Defendants’ representatives, Plaintiffs’ attorneys, and the
Special Master’s team was held in March 2006. Defendants and Plaintiffs were asked to
submit their five “imminently critical issues” prior to the meeting. The issues submitted

were as follows:



Plaintiffs:

Defendants not meeting due process deadlines

Remedial sanctions not being implemented by Defendants

Inadequate staffing

Telephonic probable cause hearings

Inadequate system for ensuring effective communication (for special needs
parolecs)

ok

Defendants:

Amount of Plaintiffs’ monitoring

Telephonic probable cause hearings

Remedial sanctions

Disagreement over remedies for individual Plaintiffs when Defendants fail to
meet the timelines in the Permanent Injunction

5. Defining substantial compliance

b B o

Although each of their issues, and others, were discussed, the primary issues
discussed at that time were Defendants’ internal oversight processes and a plan for
monitoring. The Defendants’ representatives and the Plaintiffs’ counsel decided to
develop proposed plans and then negotiate to agreement. This did occur in April 2006,
with a plan agrced upon for the remaining quarters of 2006. Key factors in the plan
include a decrease in the frequency of Plaintiffs’ site monitoring in some areas,
Defendants’ self-monitoring in some areas (with results being forwarded to the Plaintiffs’
representatives) and an increase in some types of information being provided lo the
Plaintiffs by the Defendants. Tn all instances, Plaintiffs’ attorneys will continue to
interview class members.

A joint meeting, held in June 2006, arose out of Plaintiffs’ request for a wide
range of information to inform the writing of the instant report. The meeting resulted in

clarifying information system capabilities, agreeing on provision of some requested



information, moving some issues to meet and confer sessions, and identifying issues for

further study.

Information Systems

Defendants maintain several information systems related to the Faldivia process.
Impressively, early in Remedial Plan implementation, they initiated a thoughtful,
thorough approach to data gathering as a component of the Revocation and Scheduling
Tracking System (“RSTS”). While Defendants are to be commended for these early
steps, as it currently stands, Defendants cannot demonstrate their level of compliance
with many components of the Injunction.

Defendants must rely on an information system to guide and structure many of the
daily activities that constitute the Valdivia process — gathering and communicating
parolee-specific information, documenting actions taken so the next may begin, alerting
staff to upcoming dcadlincs, scheduling, and the like. It is part of the fabric of compliance
itself. With the high volume of revocations handled, only a solid information system can
substantiate that hearings and related processes consistently comport with this Court’s
requirements and due process. Likewise, a well-functioning information system is a
necessary condition for Defendants to demonstrate they are capable of resuming internal
oversight without nced of court supervision. As will be described below, significant
changes to RSTS are critical to this effort.

The existing system does well on several counts. It captures detailed information
about individuals, their charges, staff involved in the case, many relevant dates, some key
factors about the case, and narrative about the history of its management. Staff at various

levels have access to read records and/or to input their own actions in real time, reducing



the possibilities for bottlenecks seen in systems that rely solely on clerical staff. Parolecs’
attorneys have access to view system contents. A number of reports are tailored for
different managers’ purposcs, with some allowing examination of performance standards
and time use of individual staff, a parole unit, or a DRU and the parole units associated
with it. Some reports either alert a manager, or are available to demonstrate on review,
cases approaching a deadline, Aggregate reports were designed to take different looks at
the timeliness of Valdivia steps in the revocation process. There have been three upgrades
since Valdivia activities were integrated into the system.

As with all data systems, usage leads to discovery of the limitations of the system.
Where predefined fields did not precisely serve a need, different staff adopted different
recording methods. Defendants appropriately have attempted traimng and design
measures to correct for these inconsistencies once they were discovered, but the result,
for this initial reporting period, is an inability to precisely answer a number of questions
bearing on compliance.

In this iterative process, Defendants, Plaintiffs, and the Special Master have
discovered several other components requiring attention, Some important data points are
not captured (e.g., the date information is sent to CalPAP) and the identification of others
is not always clear (e.g., the “date received” appears to refer to the Decentralized
Revocation Unit’s receipt, but is, in fact, BPH's receipt after the Parole Administrator’s
review).

Most importantly, significant amounts of information existing in the system and
bearing on compliance cannot be accessed by the reports currently in use. Defendants

have informed the Special Master that running non-standard reports is a burdensome and



cxpensive process, and that funds are not available to do so with any regularity. This
leaves daily oversight and system analysis for these items to be accomplished by
reviewing one at a time what may be hundreds or thousands of records. Other important
pieces of information cannot even be identified through that method. Still other reports do
not capture whole calegories of cases in their totals or their percentage calculations, and
that information can only be captured through the above-described laborious method. In
both Defendants’ and CalPAP data, the missing categories of information tend to be cases
where the circumstanges vary from the norm and either the parties have not agreed upon
methods for calculating the timelines and/or the database cannot track them in a different
fashion. Additionally, some categories not captured in Defendants’ reports are cases
where they argue that good cause exists for exceeding the timeline,

Reportedly very little information is captured about disabilities, needs for
reasonable accommodation or additional measures to accomplish effective
communication, and whether those needs were met. The court in Armstrong v
Schwarzenegger — a case in the remedy implementation phase that concerns a variety of
rcasonable accommodations in prison and parole processes — found in May 2006 that
RSTS does not have sufficient tracking capabilities for reasonable accommodations. That
court ordered that this aspect of the data system be addressed on a short schedule, and
changes reportedly may be extensive. Additionally, the programmed logic for RSTS
reports — the descriptions of how it makes its calculations, what a field or report includes
or excludes, ete, — is not consistently captured in written documents.

Together, these conditions mean that unreasonable amounts of management time

are diverted; any record-by-record, large volume analysis carries the risk of inaceuracy



through human error; reports commonly represent somewhat different information than
they appear to; and there is always an incomplete picture. Such a situation is untenable in
the context of staffing constraints, the vast volume of revocation proceedings, and the
need to gain the confidence of the Court and Plaintiffs in the actual services being
delivered as well as the ability to demonstrate them,

Several of the data absences or inconsistencies are described in sections below,
and it is not worthwhile to provide a complete catalogue. As a general matter,
Decfendants’ systems cannot, yet need to, demonstrate the amounts of time when cases
exceed timelines. In reports of percentages, there should also be absolute numbers for the
numerators and the denominator, and the denominator should be clearly defined. At a
minimum, each report should define the headings and have a description of what is
included and excluded. There must be an ability to report parallel information for
excluded cases, even if ultimately they will be treated differently for compliance
purposes. As to demonstrating that effective communication was provided to members of
the Valdivia class, and demonstrating compliance on any other issues common to the
Valdivia and Armstrong remedies, information system changes should be coordinated
with those underway pursuant to the Armstrong court’s order, to avoid unnecessarily
duplicative or contradictory effort, and so that the changes serve the purposes of both
remedial plans,

In Plaintiffs’ “Response to Defendants® Compliance Report,” Plaintiffs detailed
many data points and questions they see as necessary to a complete analysis of
information offered by Defendants and of compliance. In many instances, the Special

Master’s team has held a similar view. Some of the requested information has been



available to the Special Master, and has been taken into account in reaching conclusions;
in several other cases, it is appropriate to note where information must remain incomplete
for the time being and defer an assessment until the data systems’ capabilities are
enhanced, which will be the subject of a Recommendation of this Report.

Al the outset of this section, 1 noted that Defendants operate several systems.
DAPO maintains the Cal Parole system, which reportedly contains some information that
ultimately may have some bearing on some aspects of Faldivia. The Special Master’s
tcam will be briefed on that system’s capabilities in the coming Round. The Institutions
Division reportedly does some tracking for revocation extensions and workload impact
for transportation, escort, and security provision. CalPAP maintains very detailed
Valdivia-related computerized records and reports, some with limitations similar to RSTS
and some that can report additional, important data and may already be able to produce
some information that RSTS cannot. As long as Defendants continue to refine these
systems along the lines described, the Special Master has confidence that these systems

will serve well and will answer several open questions about compliance,

Remedial Order Requirements
In the section that follows, I discuss the parties’ contentions as to each major
component of the Remedial Order and the Special Master’s view of the status of
compliance. A few items are omitted as they provide specific guidance to ensure the
parties’ cooperation, which I believe is well established and does not require discussion,
With some requirements, as noted below, the Special Master does not have sufficient

information to make an asscssment at this time,



The Stipulated Order for Permanent Injunction contains the following expectations:

Meet periodically regarding policies, forms, and plans; submit policies and procedures

to the court no later than July 1, 2004 with full implementation by July 1, 2005

Plaintiffs and Defendants submitted policies and procedures to the court by the
date due, reserving those in dispute and indicating that continued negotiations would be
fruitful. They have done this routinely during the period of time leading up to the
Remedial Order and subsequent to it. A round of meet and confer meetings began in May
2006 to negotiate policies as yet not formulated or agreed upon. It is my observation that

both parties make sincere efforts to work toward responsible solutions.

o There is adequate progress on this requirement.

Appoint_counsel for all parolees by Return to Custody Assessment (RTCA) stage of

revoeation hearing

The CalPAP contract with CDCR 1s notably one of a kind in the nation. Many
jurisdictions do not provide attomeys at state expense for any level of revocation
hearings. Many other jurisdictions provide them for final hearings only or for unusual
cases (such as mentally ill or non-English speaking parolees). The CalPAP program was
established relatively quickly given the number of cases being processed and the
expansive geography being covered. The contract is a three-year contract, in effect until
July 1, 2007, CalPAP currently has more than 200 attorneys statewide, working in
conjunction with 11 regional offices. It also operates a detailed database with information

on Valdivia timeliness and many other facts of interest to observers. The program appears
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to be well-managed and 1s arguably a model program providing consistent representation
statewide.

The Defendants have made continuing progress in improving the notification
process, the delivery of revocation packets, and the identification to CalPAP of the
parolee’s location. Analyzing percentages since June 2003, and absolute numbers offered
for 2006, Defendants and CalPAP show dramatic and sustained improvement associated
with almost every CalPAP regional office. A few showed fluctuation, but none showed
substantial backsliding or stagnation for any sustained period’ In order to assess
substantial compliance, future reports should capture the amount of time to appointment
for cases where an attorney was appointed beyond the Injunction’s deadline and, at least
periodically, an assessment of the reasons.

Data indicate that the number of “late” appointments remains unacceptably high,
though there has been significant improvement over time. Additionally, Plaintiffs and
CalPAP note that somelimes the packet arrives incomplete at CalPAP. As they point out,
these practices make it difficult to appoint an attorney in a timely manner. The appointed
attorney then may have difficulty requesting expedited hearings, anticipating
accommodations for disabilities, and identifyving and producing evidence. Delayed
information also results in increased numbers of “add-on™ probable cause hearings,
limited time for the parolee to consider Return to Custody Assessment offers, and a
possible increase in parolees feeling they must request time waivers.

Two key solutions have been proposed for the problem of untimely appointment
of attorncys. One is to have a full electronic exchange of materials. The CDCR

information systems do not have the capability or capacity to do that at this time.
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Defendants have been exploring this option but have encountered numerous hardware
and other system obstacles to adopting this technology. They reportedly continue to
attempt to address these barriers and have a pilot planned for late 2006. Additionally,
CalPAP attorneys note the need for learning hearing dates sooner so that CalPAP may
appoint attorneys more timely.

CalPAP provided, and provides, (with assistance of both parties) initial and
ongoing training for the confractual attorneys. The cwriculum includes revocation
procedures, Remedial Order requirements, evidence law, and Americans with Disabilities
Act accommodations. Plaintiffs participated in designing the cwriculum and have
expressed approval for some training sessions and reservations about the quality of
olthers. CalPAP has cstablished quality assurance measures, including evaluation forms
for parolees to fill out and an attomey evaluation system.

Interviews with line parole officers and supervisors raise a related issue about
legal representation. Although some indicate that they feel disadvantaged due to the
parolee having legal representation while they-—the parole officers—do not, this did not

appear to be a major issue for most officers interviewed.

s With the exception of some tardiness in appointing attorneys, principally
because of delays in Defendants providing information to CalPAP, it
appears that the program is generally successful. Given the relatively short
period of time the CalPAP program has been in existence, the huge
geographic area it covers, and the large numbers it serves, the program has

been extremely successful in providing representation at the critical levels
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of the revocation process. The CalPAP program has been a critical

component of the Defendants’ progress to date.

Expedited probable cause hearing shall be held upon sufficient offer of proof that there is

a complete defense (o all charges

Policies are in place requiring expedited probable cause hearings based on the
Deputy Commissioner finding sufficient the offer of proof that there is a complete
defense to the alleged violations. Plaintiffs have raised concerns about whether this
process is functional,

Expedited hearings have been requested rarely, with CalPAP indicating that
essentially eight such hearings were held between March 2005 and February 2006.
Hearing or review was handled within two days of the request. In total, four cases appear
to have been resolved significantly sooner than in usual operations.”

The timelines of the Injunction, as they are designed and implemented, leave
limited time for a hearing to be expedited after an attorney has been appointed. In those
cases where the attorney appointment 15 late and/or the packet incomplete, this
opportunity is further limited. Plaintiffs have snggested that there should be a mechanism
by which a parolee could initiate consideration of an expedited hearing sooner than the
time that his attorney is appointed and makes contact with the parolee. I encourage

exploration of such a mechanism,

e The Special Master will continue to monitor this,
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The parple officer and supervisor will confer within 48 hours to determine if probable
cause exists to continue a hold

In order to comply with other time frames, il appears that this requirement is
being met in most instances {93% over an eight-month period, with the exception of
extradition cases). Compliance remained at essentially the same level throughout that
time, with no improvement noted."! Plaintiffs express concern that Defendants do not
provide information regarding the degree of lateness and that the average number of days
of lateness has increased.” The Special Master agrees that this information is significant
in determining substantial compliance.

RSTS reflects some information about the decisions made at this stage, but it is
not fully ¢lear, CDCR maintains that the difference between the number of Probable
Cause Determinations and the number of Notices of Rights served equals the number of
individual parolees who are not continued in the revocation process. Reviewing the
system, however, the numbers and the reasons for dropping holds are not fully
discernible.

Interviews of parole supervisors and agents indicate that the results of this
consultation are highly dependent upon the philosophy of the parole supervisor. Some
supervisors have strong beliefs that remedial sanctions and other alternatives to
revocation should be invoked, while others do not believe in the efficacy of such
programs. Not surprisingly, the approach to use of remedial sanctions by agents is highly
influenced by the philosophy of their supervisors.

At a stage earlier than activity reflected in RSTS, data from Cal Parole show that
about one-fourth of the events potentially involving violations are handled by parole

agents directly without a hold ever being placed. Parole agents report they rely heavily on
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DAPO and community-based programs that are outside of those named in Valdivia orders
and do not require BPH approval for placement. Once the Valdivia process is begun by
the hold being placed, data show that about one-quarter of holds are released after parole
agents recommend it and it is ratified at the agent/supervisor consultation.” Some data
reflect patterns by parole region that are consistent with ideas about the influence of
personal philosophy. In terms of continuing on parole or dismissal, for example, for each
region, the percentage of holds with this outcome remained fairly constant month to
month. Moreover, while most regions showed percentages in a range similar to each
other, one consistently released holds through these mechanisms twice as much as the
other regions."!

Most placements in remedial sanctions recognized in Valdivia orders are imtiated
by the agent or during the agent/supervisor consultation. . Policy requires BPH staff to
approve placement in the ICDTP program, so among programs currently reported as

remedial sanctions, only placements in EID could be disposed of at this step.""

o Substantial progress has been made regarding the parole officer and
supervisor meeting within the Valdivia time frame. More information is
needed to assess the results of this consultation and ils impact on the both

referral to and use of remedial sanctions.

If the hold is continued, the parolee will be served actual notice of rights, with a factual
summary and written notice of rights, within 3 business duays

Defendants’ data system is set up to report any timely good faith attempt at

service as completed timely, even when the successful service was beyond required
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timeframes. Defendants acknowledge that this practice is not supportable. CalPAP data
provide more complete information, though reports do not include information on a few
categories of cases,

Analyzing only the acknowledged late notices in seven months of data from both
sources, no DRUJ showed much improvement. Most fluctuated, understandably, and a
few — California Institution For Women, Valley State Prison for Women, and the Los
Angeles County Jail - worsened on this task over time."™ Plaintiffs have also raised
questions about the reliability of the data in that their field observations, at some
institutions, suggest a higher frequency of problems.

More information is needed to clarify the frequency of service actually completed
timely and to explain the “late” serves and the reasons for the “lateness” before an
agreement on a standard for substantial comphance can be reached. Certainly there are
instances in which the Defendants may be appropriate in not meeting this timeline, such
as illness on the part of the parolee or other unmanageable situations. The definition of
unmanageable becomes critical in pursuing substantial compliance.

In a smaller number of cases (668 in seven months), it appears parolees were
never served. While several DRUs showed one or two per month, about half showed
substantially more, with Los Angeles County Jail (241 total) and California Institution for
Men (122 total) at the upper reaches. California Institution for Men, Deuel Vocational
Institution, Los Angeles County Jail, and Santa Rita County Jail were much improved in
this regard.

Plaintiffs have also raised a number of concems about whether the quality and

conditions of service compromise the effectiveness of the notice and ability to formulate
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a defense, For example, Plaintiffs express concern over the quality of the Notice of
Rights documents. To substantiate those concerns, they state that, “...in some cases the
charge sheet is missing...” and indicate they have observed many. They provide a listing
of five cases that exemplify insufficient statements, and some individual case examples

a3

of *...charges added after notice...” and “...supplemental charges added...” Other
examples discuss deficiencies in the processes for assessing and documenting disabilities
and effective communication. Plaintiffs have also criticized the practice, in at least three
institutions,™ of notice agents asking parolees to sign waivers before an attorney has been
appointed, while Defendants describe a number of situations in which they say the
practice is acceptable under law and is common practice.

Although each of the noted concemns appears to illustrate a problem, there is no
indication of whether they are widespread among the thousands of cases processed.

Likewise, these vigncttes do not necessarily signify a chronic problem. They do signal

the need for further investigation.

¢ Significantly more information and fine-tuning are needed to satisfy this

requirement.

Final hearing within 35 davs of the placement of the parole hold

Defendants have concentrated much of their efforts on this requirement and have

made exceptional improvements. Starting from a 59-day average to hearing before the
Remedial Plan, Defendants have invested tremendous resources and thoughtful,
coordinated planning, oversight, and troubleshooting to reach the point where a large

majority of revocation hearings are held by the required time. As described above, the
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exact percentage of timely hearings is uncertain because significant categories are not
included in the data, but performance is strong. There are also many fewer hearings held.
Before the Remedial Plan, data commonly show 2,000 hearings per month. In the most
recent months, hearings dropped to a range of about 1,000 to 1,250.* Defendants attribute
this to encouraging negotiation about terms and charges, and resolving cases at or before
the probable cause hearing.

There are certainly cases where the Imjunction’s timelines are not met.
Considering the volume of actions handled, even a small percentage of noncompliance
means there are numerous instances of individual cases exceeding this agreed-upon
timeframe, for a variety of reasons. Certainly some reasons for delay are for good cause,
in some instances to the parolee’s benefit, Observed patterns in reasons for delayed
hearings include parolees subject to extradition from other jurisdictions or those thought
{0 be medically or psychiatrically incapable of participating. Parolees ask for extensions,
and hearings are postponed for unavailability of participants or for accommodations of
disability. There may be supplemental charges discovered later or the parolee may be
returned to the process if rejected from a remedial sanction program. Hearings may be
held later because the parolee is not in custody or because the charges are sufficiently
gerious and violent that a choice is made to hold the hearing late, rather than releasing the
parolee, when it becomes clear that the timeline won't be met.

The parlies agree that there are categories of cases where extended times o
hearing are necessary. They have not yet decided on mechanisms to ensure that those
hearings are initiated in a reasonable time. They also have not decided on the timelines

that should apply. A case in point is the optional waiver, the process by which a parolee
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may waive Valdivia hearings while criminal charges are prosecuted, with an option to
reactivate the revocation process at a later time. Since a waiver is invoked after some of
the Valdivia steps have taken place, the parties are negotiating how long Defendants have
to complete the process after a parolee reactivates it. Certainly, a revocation hearing must
take place within 35 days of reactivation. The partics are making reasonable progress in
determining whether Defendants should be held to timeline shorter than that.

The frequency of occurrence and the length of delay for the above-described
reasons are open questions to be dogumented and analyzed. The acceptability of many of
these reasons is hotly contested.

There is a different category of cases that is inappropriately handled, sometimes
referred to as ‘partial cases.’” These hearings are generally initiated timely. In them,
however, a parolee’s parole is revoked on the basis of some of the charges, while others
are deferred for a second hearing in the future. This practice cannot be continued
consistent with Defendants’ obligation (o provide a final revocation hearing by the 35-
day point.

Some facilities have improved more rapidly and maintain greater success at
regularly meeting revocation hearing timeframes than others, though the distinction
narrows to a few percentage points once the process reaches this step. In CalPAP data,
the most improvement in timeliness is visible in the regions associated with CalPAP
offices designated as California Institution for Men, Los Angeles County Jail, R.J.
Donovan Correctional Facility, High Desert State Prison, and Wasco State Prison. A few

others fluctuate, and only Pitchess Detention Center appears to be stagnating at a lesser

19



level.” In the most recent months provided, CalPAP data show a modest but continuing
decline that bears continued observation.™

CalPAP’s most recent data -- the period of June 1 through June 30, 2006 ~ show
that, of the 1,105 final revocation cases reviewed, 1,064 were in compliance with
expected timeframes (96%) and 41 were not in compliance, Of the 41, 7 cases were late 3
days or less. CalPAP’s data show 99.45% of the cases closed that month — whether
through accepted offers, accepted dispositions at probable cause hearings, or revocation
hearings -- were completed within 35 days.® For the reasons discussed above, these
figures do nol capture certain categories of cases, so they do not give the full compliance
picture. However, they serve to illustrate, in general terms, the strength of Defendants’

work on this requirement,
e Overall, there is very good progress on this requirement, Substantially
more information 1s needed to fully assess this issue.
Final revocation hearings are to be held within 50 miles of the alleged violation
» The Special Master did not review this topic during this period, but will do

80 1n upcoming periods.

By July 1, 2004 an assessment of availability of fucilities and o plan to provide hearing
space for probable cause hearings

The Defendants have accomplished a great deal in a relatively brief period of
time. They reporl that probable cause and final revocation hearings have been held in

more than 100 different locations statewide.
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To accomplish this, Defendants created 13 Decentralized Revocation Units (nine
at CDCR reception centers and four on a contractual basis at high-volume county jails).
They arranged, and in some instances contracted, for space for attorney interviews and
hearings. New construction was necessary in many of the county jails. Defendants
arranged for access to, or installed, telephone and fax lines in jails in 57 of California’s
58 counties. Special arrangements had to be made with the CDCR transportation unit to
transport parolees from county jails to the appropriate DRUs, and this is how hearings are
managed in the one remaining county where Defendants do not have access to phone
lines. Given the difficulty in negotiating with 58 units of government, the CDCR has
done a remarkable job of pursuing this requirement.

During the month of August, the Los Angeles County Board of Supervisors
decided not to continue the contract with CDCR for jail beds for inmates. The present
contract ends in January 2007. That loss would probably not affect the number of
parolees being held pending revocation who also have concurrent pending criminal
charges, as the counly would be bound to continue to hold them until the new charges
were resolved. Reportedly, Los Angeles County Jail is willing to continue to hold
parolees pending revocation for the period of time it takes to complete the revocation
process—but only up to 35 days. CDCR staff indicate they are working on a contingency

plan to house those parolees if the negotiations change from the present plan.

» Defendants appear to be compliant with this requirement.
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By July 1, 2005, probable cause hearings shall be held no later than 10 business days

after service of charges and rights

With this process that has been in place for a shorter time than other components

of the Injunction, Defendants have shown marked improvement.

Plaintiffs and Defendants have differences of opinion as to the number of days
required from the placement of the hold to the probable cause hearing and the timing for
cases subject to optional waivers or a parolee’s request for postponement. Plaintiffs and
Defendants disagree on the interpretation of the “...no later than 10 business days after
service of charges...” clause. Defendants interpret it to mean 13 business days after the
hold is placed (the maximum time allowed for service plus the maximum time from
service to hearing named in the Injunction) — largely to preserve the quality of the
investigation, because of practical obstacles presented by negotiated time parole agents
have to complete reports, and because of the extraordinary expense in reprogramming the
computer system to accommodate variable times -- while Plaintiffs are calling for a literal
interpretation of the langnage,

Based on the measurements using Defendants’ timeline definition, the great
majority of cases reccive timely probable cause hearings and there has been continuing
improvement over timeX"™ There is insufficient information to make any assessment
according to Plaintiffs® definition. In any event, precise numbers are uncertain because
some factors make timeliness appear better than it is, while other factors probably under-
represent timeliness.

On the positive side for Defendants, the Special Master’s initial review of raw

data indicates that some compliance figures are likely better than they appear because a
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significant number of timely hearings were incorrectly counted as untimely in the system.
However, the data probably present an overly optimistic picture, Plaintiffs argue with
gome merit, by including relayed phone conversations as completed hearings. Also,
Plaintiffs and the Special Master’s team have identified some cases with internally
contradictory information, so those cases’ timeliness is in question.

A much greater amount of information is unknown and could skew the data in
either direction depending on its volume. As described above, the data do not capture
potentially large categories of information. There are also an unkmown number of
hearings that were skipped but recorded as completed because, during the reporting
period, RSTS required such an entry to be able to record the next procedural step;
Defendants note that this practice actually operated to their detriment. All of these
factors leave timeliness totals with great uncertainty.

The highest percentage of untimely cases occurs at the women’s facilities (Central
Califormia Women's Facility, California Institution for Women, Valley State Prison for
Women) and, not surprigingly, at those facilities with the highest volume of hearings (Los
Angeles County Jail and California Institution for Men).*

The greatest improvements are seen at California Institution for Men, Los
Angeles County Jail, North Kem State Prison, R.J. Donovan Correctional Facility, San
Quentin State Prison, and Wasco State Prison. A few DRUs’ timeliness fluctuates, but
there is no sustained backsliding apparent.®™
A variety of reasons for the untimely hearings is apparent, at least some of which

are for good cause. However, it is presently impossible to determine the numbers

attributable to good cause and those caused by factors that need to be remedied. As the
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data appear currently, the length of time, at least for some cases, is troubling, with
averages up to 43 days, and much longer for extradition cases. Those institutions having
the greatest difficulty in this regard are Central California Women’s Facility, High Desert
State Prison, Santa Rita County Jail, Valley State Prison for Women, and Wasco State
Prison.™ The data are also not able to demonstrate, without unreasonable effort for the
Defendants, how oflen untimely cases occur close to, or remote from, the deadline--a
significant question.

There is also substantial disagreement about whether probable cause hearings may
be conducted by telcphone while preserving due process rights. When Defendants
initiated probable cause hearings, a substantial number were conducted by telephone as
an interim means of meeting the requirement. Too many were not hearings at all, but
serial conversations with the parolee’s attorney conveying information between the
Deputy Commissioner and the parolee (so-called “cell phone hearings™). Defendants
phased in a plan of providing hearings with the Deputy Commissioner connected by
phone to the parclee and counsel in a room with access to telephone translation service
and a fax machine for any documentary evidence. The Special Master’s team understands
that, as of April 2006, all locations have access to this arrangement or in-person hearings
and the serial conversations method has been eliminated.

Defendants are operating, and propose long-term, to conduct hearings by
telephone in 29 counties in which the hearing volume is so low, or the distance to be
traveled so great, that in-person hearings are thought to be too burdensome. The Special
Master’s data review indicates that this involves fewer than 200 hearings per month

(commonly about 3% of the hearings held).™" Defendants propose to offer such parolees
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the choices of a telephone hearing or an in-person hearing with the understanding that the
latter might be provided as much as five business days afier it is requested.

Plaintiffs have expressed strong reservations about this plan, noting the barriers to
Deputy Commissioners’ ability to assess parolees’ testimony and credibility in the
absence of nonverbal communication and limits on how effectively parolees with
psychiatric and communication impairments express themselves over the phone.
Plaintiffs are concerned about complications in presenting live witness testimony. This
topic reportedly was the subject of previous party negotiations; the results have been
described in differing ways which have not yet been reconciled to the satisfaction of the
Special Master. Plaintiffs also note that observed practice in the field is not always
consistent with policy, with lack of familiarity and individualized decision-making
preventing the plan from being realized as intended and potentially compromising
parolees’ rights.

Both partics assert that case law supports their positions. CalPAP leadership
indicates it believes the telephone method satisfics due process, particularly with the
representation by an attorney.

The Special Master is mindful of the concems raised by all parties and is
goneentrating monitoring efforts on this topic. A conclusion is premature at this time, but
[ anticipate completing an assessment and working with the parties on this issue during

the next Round.

s There is adequate progress toward compliance on probable cause hearings.

Substantially more information is needed to fully assess this issue.
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Complete implementation of policies and procedures by July 1, 2005
Although policies and procedures have not been implemented completely, there
has been substantial progress toward this goal. Defendants and Plaintiffs continue to meet

and confer on those policies and procedures in dispute.

s There 1s adequate progress on this requirement.

Counsel shail have timely access to_all non-confidential reports, documents, and field
files; if additional evidence that the State intends to rely on is _identified after attorney

appointment, the evidence shall be provided to the attorney as soon as practicable before
the hearing

Access to non-confidential information has been the subject of lengthy dispute,
litigation, and negotiation. While much of the dispute has been resolved in principle, the
parties continue to work through issues in the application of the agreements, which are
still new and unsettled. Policies and procedures on-point remain in negotiation with some
subsections hotly contested.

CDCR has conducted staff trainings. It developed and implemented policies to
allow CalPAP attorneys access to the complete revocation packet, with some redaction,
and access to the parolee’s figld file either at the parole ficld office or through the Deputy
Commissioner at the hearing, Plaintiffs have observed instances of redaction of what they
describc as non-confidential information and note at least one institution where local
policies appear to vary from the central policy, raising concerns that local practices may
more broadly undermine implementation of this requirement. Defendants indicate that
they recently clarified a field directive to address concerns Plaintiffs raised. Defendants

acknowledge the need to change a DAPO policy that allows parole agents to redact any
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witness” name, and they assert that they have drafted a revised policy. Plaintiffs express
doubt as to whether CalPAP attorneys review field files sufficiently often. There is also a
question about whether review during the hearing is sufficient for preparing a defense.

In terms of providing evidence identified after attomey appointment, neither
Plaintiffs nor the Special Master have knowledge of whether there is policy and

procedure and how this is operating in practice.

s The Special Master did not review this topic during this period, but will do

$0 in upcoming periods.

Defendants shall develop and implement policies and procedures for designation of

information as confidential consistent W/ requirements of due process

The parties previously sought orders in this area, with particular emphasis on

access to mental health records and criminal identification and information sheets. As
discussed above, policies and procedures remain in negotiation. A protocol for access to
mental health records reportedly remains in draft form more than a year after the Court’s

order.

» The Special Master’s team did not assess, during this term, the success or

any remaining issues related to this requirement, but will do so in

upcoming periods.
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Defendants shall develop training, standards, and guidelines for state appointed counsel

Defendants developed, along with CalPAP staff and Plaintiffs’ attorneys,
standards and guidelines with commensurate training packages. Plaintiffs call for a few
additional topics to supplement the existing standards and guidelines,

The Special Master is informed that all CalPAP attorneys have been trained prior
to their representing parolees, and receive continuing training from McGeorge Law
School staff. CalPAP staff have developed a training video for new attorneys, and when
enough new attorneys are available, they participate in a three-day training session that
includes leclures, mock hearings, and other activities. All new aftorneys attend hearings
with a “mentor” before they represent parolees at hearings themselves, CalPAP staff
attorneys investigate complaints from parolees regarding the attomeys, monitor through
their information system the timeliness of attorney actions, and sit in on hearings to
observe the attorneys’ performances. Some attorneys who have been found to be lacking
in ability or attentiveness have had their contracts cancelled, and some others have
received remedial training.

It is equally important that the standards, guidelines, and features of the current
program stfucture be sustained. The parties are engaged in meet and confer sessions
designed to memonalize the functions and processes essential to administering this
program and to providing effective representation to parolees. As the parties are
discussing, the standards should encompass expectations for attorney selection, ongoing
training, and quality improvement. They must provide for staff in sufficient numbers and
with sufficient qualifications to coordinate regionally and statewide, oversee atiorney

activities, provide guidance on evolving issues and policies, perform quality control,
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provide flexible response to changes, and coordinate with CDCR and county jail
operations. They must provide sufficient staff for clerical support to manage and
distribute parolee information, communication, and documents on a grand scale; issue
subpoenas; frack information; and coordinate a variety of activities, Attorney,
administration, and clerical staffing levels should be calculated based on known workload
demands, anticipated growth, and regional distribution. Standards should define sufficient
information systems and other infrastructure sufficient to carry out all of the above
functions and others likely to arise. Administrator involvement in CDCR’s policymaking
and internal oversight has been invaluable and should be continued.

The Special Master strongly encourages the effort to define and establish
standards for attorney panel admimstration and parolee representation, as it is so central

to the Valdivia remedies.

s There is adequate progress on this requirement.

Defendants shall assure that parolees receive effective communication throughout the

rOCess

The responsibility for identifying and/or accommodating the special
communication needs of parolees, and communicating those needs sequentially through
the revocation process, lies with:

the parole agent of record

the Field Unit Notice Agent or Decentralized Revocation Unit Notice
Agent

the CalPAP atlormey representing the parolee

the Deputy Commissioner holding the probable cause hearing

the Deputy Commissioner holding the final revocation hearing

YYVY Yy
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# the parolee him- or herself

The required process includes a review of the field file; completion of specific
forms and attaching documentation of the nature of the need; a review of possible
disabilities and assessment of comprehension difficulties with the parolee at the time of
serving the notice, with related documentation; a notification of any disabilities to the
attorney; a review by the attorney; and further review by the Deputy Commissioners at
the probable cause and final revocation hearings.

Problems noted by Plaintiffs include failures to timely refer to source documents
substantiating need; to use translation assistance, including sign language, for notice
service; to properly assess and record relevant information; to fransmit relevant
information, including source docwments, to the appointed CalPAP attorney or to provide
it on a timely basis; and in the Deputy Commissioner’s review of the parolee’s
accommodation needs at one or both of the hearings.

There is little tracking available to document whether accommodations were
provided when needed. The Special Master understands that the Armstrong court found
n recent months that CDCR’s tracking systems are inadequate in this regard, and that the
court found this results in systematic failures to provide effective communication to the
population with thosc special needs, a finding that clearly has relevance to a
determination of whether the effective communication requirement of Valdivia is being
met.

The Special Master has not been informed of any source tracking whether
effective communication occurred during notice. CalPAP data provides a window into

two discrete aspects of effective communication. CalPAP examines attorney-client
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interviews and tracks whether translation, including sign language, is provided. In that
particular report, recent months show occasional lapses, particularly with sign language;
there is insufficient information to determine the scope of the problem. Additionally,
CalPAP says it collects attorney reports of instances when the attorney identifies a
previously unrecognized need for accommodation, and occasions when an identified
accommodation initially was not provided, including the amount of time required to
remedy that.

The Special Master’s team observed thoughtful assessment by hearing officers in
probable cause and revocation hearings at several institutions, but the team has not yet

fully examined these issues.

o The Special Master has insufficient information to assess this issue. The

team will continue to review it in the coming Rounds.

Forms provided to parolees are 1o be reviewed for accuracy, simplified, and translated to
Spanish

Defendants indicate they have revised and simplified the forms used in the
revocation process and have recently revised them further, although at least the Spanish
language forms are not finalized and have not been put to use. Plaintiffs have remaining
concems about whether those revisions are adequate and whether expert assistance is
required, and they assert that they have not seen alternative formats and Spanish-
language translations. Both partics note an ongoing difficulty in that older versions of

forms sometimes remain in use in the field.
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+ This issue bears further monitoring.

Upon written request, parolees shall be provided access to tapes of revocation hearings

Logs imndicate that Defendants received 535 tape requests in 2006 and that the
great majority (76%) were answered within two weeks, with all but a handful answered
within a month. The outliers only took up to 10 days longer, although it appears that
about 4% were not sent a response. There are, however, some inconsistencies that call
some of these figures into question. Defendants state that presently there is no backlog in
responding to such requests.

Plaintiffs have not quantified their concerns for the Special Master but describe
recording quality problems and delays in receipt as persistent. Logs suggest problems are
rare, with only two recorded cases of replacing tapes for poor quality and 16 occasions
when Defendants were unable to produce a tape, almost always because a several-year-
old hearing tape had been purged or it was a type of hearing that is not recorded.
Plaintiffs also are concerned that, unlike most other areas, Defendants apparently have

not begun generating policies and procedures for this Injunction requirement.

« There 15 adequate progress on this requirement. Substantially more

information is needed to fully assess this issue.

Parolee’s counsel shall have the ability to subpoena and present witnesses and evidence
under the same ferms as the State

In February 2006, CDCR developed and implemented a policy that allows
CalPAP attorneys to subpoena witnesses on behalf of parolees, CalPAP assumed

responsibility for the process in early 2006. Plaintiffs point to a number of practices as
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obstacles to witness subpoenas and presentation, as well as presenting parolees’ evidence,

and thereby treating it as on terms unequal to the State.

» The Special Master’s team did not assess this requirement during this

term, but will do so in upcoming periods.

At probable cause hearings, parolees are to have the ability to present evidence to defend
or mitigate the charges or proposed disposition

CDCR policies require the Deputy Commissioner to allow the parolee and the
parolee’s counsel to present evidence to refute or mitigate the charges, and to show why
incarceration may not be necessary. This was accomplished well in the hearings the
Special Master’s team observed.

Plaintiffs have raised concerns that each of the following may compromise
parolees’ ability to present evidence: untimely notice of charges, untimely attorney
appointment, redaction of documents used in revocation proceedings, times when
parolees are not permitted to be present in the hearing, telephonic hearings, “cell phone

hearings,” and times when hearing officers may exercise their discretion inappropriately.

e Tlus bears continued monitoring.

Hearsay evidence must be limited by parolees’ confrontation rights under controlling

law. Defendants are to preserve this balance in hearings and to provide case law-based
guidelines and standards.

Defendants developed policies and procedures regarding Comito and provided
training for the Deputy Commissioners and parole field staff. Plaintiffs assert that

training content was flawed, that ongoing oversight is insufficient, and that this results in
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inconsistent application of the Comito standard. CalPAP, similarly, has disagreed with
how Comito is applied. Defendants acknowledge the need for further training and
guidance, and those plans are noted below.

Interviews with CDCR parole agents and supervisors reveal that many
uncertainties and misinformation regarding hearsay information and Comito requirements
remain. They also indicated that Deputy Commissioners’ application of Comito varies
depending upon their background and length of tenure, believing that less experienced
Deputy Commissioners apply it too strictly, inappropriately limiting parole agents’
speaking in hearings and excluding valid information. Parole agents and supervisors say
they find the variation in how the standard is applied confusing and frustrating,

Defendants report plans for detailed guidance, in the form of a scripted template
to follow in each hearing where such an objection 1s raised, and further training for
existing Deputy Commissioners and new hires. Plaintiffs’ counsel and Defendants also

met in 2006 to negotiate changes in policy.

» The Special Master will continue to observe this issue.

On or before the fourth business day, the Parole Administrator shall review the packet to
determine whether the case is sufficient to move forward and whether remedial sanctions
may be appropriate

Although the dates and results of Parole Administrator action are recorded in the
data system, neither is the subject of a report that could demonstrate compliance,
remedial sanctions referrals, or trends. Plaintiffs also assert that more recording is

necessary 4s parolees’ attormeys and BPH staff need the benefit of the Parole
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Administrator’s thinking when they are formulating a defense or assessing terms or
remedial sanctions.

ICDTP referrals, and many possible EID referrals, must be approved by BPH.
California Administrative Code, title 15, section 2616, delineates a long list of offenses
and behaviors that must be reporied to BPH. If the parolee’s alleged violation or prior
crime is identified in section 2616, the Parole Administrator must refer to BPH, so most
recommendations are not actually disposed of at this step. How many potential cases
might not require reporting to BPH requires further exploration.

The Special Master’'s team has undertaken a study of trends apparent in a
statistically significant sample of cases, which will likely include impressions of Parole

Administrator functions.

o This topic bears further monitoring.

Defendants shall maintain staffing levels sufficient to meet all obligations under the
Order

Defendants assert that their allocated positions are sufficient to meet the Valdivia
mandates as long as some hearings by telephone are permitted. They indicate that they
used a detailed method to assess workload patterns to support the need for the positions
and to create a formula for staffing and farther growth. Defendants have increased
staffing significantly each year of the implementation of the new revocation process and
large numbers of additional staff were requested and approved in the 2006-2007 budget.

The Special Master has not reviewed Defendants’ methods for determining the

sufficiency of staffing allocations to date. The Special Master’s team understands that
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Defendants intend to conduct a2 workload assessment in the near future, and we will seek
further information on that study’s methodology.

At present, vacancy rates are acceptable. After factoring in temporary coverage,
primarily by retired annuitants, the functional vacancy rate for all BPH Faldivia positions
is only 11%. Vacancies are not particularly concenirated by region or within any staffing
category, except among the highest leadership.™™ Institutions Division reports no
vacancies among its officers and sergeants supporting Valdivia processes, and DAPO
reports only 4% vacaneies in Valdivig-specific positions, with all confined to one stafting
category.

It seems that a problem is—and has been—filling and retaining staff in urban
areas due fo high cost of living and in some rural areas due to lack of qualified applicants
or candidates considering the areas unattractive. Reportedly, the staffing category most at
risk for being insufficient is Deputy Commissioner, the position responsible for Return to
Custody Assessments and for holding hearings. Defendants have sought allocation
increases annually and provided coverage by retired annuitants and by redirecting staff
between regions.™ Hiring additional Deputy Commissioners and providing an academy
for them 1s anticipated 1n summer and fall 2006, The grealest proportion of vacanctes
appears at the highest leadership levels and, while they are covered by staff in an acting
capacity, this remains troubling.

Despite paying higher salaries than local probation, parole offices are typically
functioning with vacancies. Parole supervisors indicate there is no shortage of viable

candidates, Rather, departmental hurdles such as the length of time to complete the

background and medical review, which can take up to six months, and the lack of a light
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duty protocol, substantially hinder hiring qualified candidates and filling temporary
vacancies. Moreover, if an Academy class comes available, supervisors report that lateral
transfers from institutions sometimes displace candidates who are in the review process
and may more closely fit the supervisors’ hiring priorities.

Plaintiffs’ documents indicate observed shortages in multiple locations, though
the number and types are not always specified.

At present, it is not practical to assess whether Defendants’ workload-based
calculations, and subsequently funded positions, are adequate for fulfilling Faldivia
requirements. The Special Master has not observed any deficiencies that appear to be
caused or exacerbated by understaffing. Since sufficient numbers of staff, with
appropriate expertise and training, are critical to all aspects of compliance — and staffing
failures can derail compliance in dramatic and lasting ways -- the team will continuously

asscss for signs that staffing is inadequate to the task.

e This bears continued monitoring.

Monitoring by Plaintiffs—"reasonably necessary”

Plaintiffs* and Defendants’ representatives agreed, following negotiations in April
2006, to a monitoring schedule for the last three quarters of the year that includes fewer
and more brief monitoring visits by Plaintiffs’ attomeys, and more information provided
by Defendants to the Plaintifis, the scope of which is being determined. Defendants will
also implement a trial model of self~monitoring. Defendants, during the last two quarters
of the year, will replace Plaintiffs’ monitoring teams with CDCR monitoring teams in

some locations, reporting results back 1o the Plaintiffs’ representatives and the Special
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Master. At those locations, the Plaintiffs will spend one day at the site interviewing
paroclees only, 1o assure continued representation of their clients.

1 observed the first self-monitoring effort at Santa Rita County Jail in July 2006.
The CDCR monitoring team appeared to do a thorough job of observing serves, probable
cause hearings, final revocation hearings, and the attendant paperwork. Members of the
team also traveled to the Hayward parole office and interviewed staff at all levels there to
examine the Valdivia-related processes. An advaniage of the self-monitoring process is
that the monitoring team members were able to make on-the-spot improvements or
enhancements as they observed the processes. Presumably, if the self-monitoring proves

to be successful, it can be expanded in future quarters,

» There is good progress on this requirement. The Special Master’s team

will continue to evaluate the self-monitoring.

Agreed-upon mechanism for addressing concerns regarding individual class members
and emereencies

Defendants investigate such concerns raised by Plaintiffs, CalPAP, and others
who may raise them, Defendants track only those complaints raised by Plaintiffs, and
summary documents™ indicate there were 400 such complaints in the preceding year,
and average response limes generally were well under two weeks.

Defendants found that slightly less than % of these complaints were unfounded.
The remainder generally were handled by acting to ensure that the requested action
happened, most commonly conducting overdue hearings, scheduling revocation hearings

after an optional waiver had been taken and reactivated, providing hearing tapes, and
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releasing parolees when time had been served. Defendants assert that a large majority of
these cases had been discovered internally and rectified by the time they looked into
Plaintiffs” complaints, and they do not recall any instance where a hearing had fallen
through the cracks and had not been scheduled by the time they investigated. A fairly
small number (about 7% of the total) resulted in dismissed charges when timelines had
been missed, with almost all such cases occurring by summer 2005.

Defendants determined that about 10% of the total complaints were outside the
scope of Valdivia, issues such as legal mail, county jail services, mentally disordered
offenders, civil addict hearings, housing in the appropriate facility, special conditions of
parole, time calculation, electronic monitoring, hearing officer neutrality, and extradition
and interstate cases. With these complaints, Defendants report that they investigate or
forward the information to appropriate offices, but do not provide a response to Plaintiffs.
These complaints arc included in the totals reported as “resolved” or “unfounded.” It is
an open question whether each of these categories is, in fact, outside Valdivia.

The parties have had much less success in determining appropriate remedies, if
any, for individual parolees when a process fails. Counsel report extensive negotiations

with little progress.

o There is some progress on this requirement. The Special Master’s team

will likcly assist in negotiations in upcoming periods.

Appeals

All agree that the previous Appeals office’s processes were not timely enough to

be effective. That office was closed, although the cwrent budget reflects positions
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allocated for a new Appeals office. Defendants inform the Special Master that that office
will only review appeals from prisoners with life sentences.

Plaintiffs object to effects of the current system relying solely on state court
habeas petitions for any parole revocation appeals, They object that attomey
representation is not paid for, except for appeals on the basis that information was
inappropriately withheld as confidential. Plaintiffs raise the issues that the habeas process
is also untimely, that state courts sometimes are not an option procedurally and
junisdictionally, that state courts sometimes apply incorrect standards, and that treatment
of such writs can be a circular series of deferrals,

Defendants argue that case law states there is no Constitutional reguirement to
provide any appeals process and neither does this Court’s Injunction require it. They
believe that the state court system adequately responds to writs of Aabeas corpus filed by
Valdivia class mcmbcrsl.

The 1dea of funding CalPAP representation on an appropriately defined set of

writs is one that merits consideration.

s The Special Master’s team did not sufficiently review this issue, and focus

will be placed on it in upcoming periods.

Revocation Extension proceedings

All parties recognize difficulties with this process. Plaintiffs report observing
some CDCR classification staff serving revocation extension notices without following
all procedures, particularly those meant as disability and/or effective communication

protections, The staff also gave the impression they did not have sufficient knowledge of
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Valdivia processes.™ Plaintiffs are also concerned that there is no process to ensure that
the parolee is represented by the same attorney as in prior proceedings.

Defendants trained staff and CalPAP attorneys in revocation extension procedures
initially, though they note that they have not consistently provided follow-up training
when processes and requirements changed. They acknowledge problems with notice and
other aspects of the extension process. They assert that they have a work group revising
policies and procedures, and they intend to subsequently retrain classification and clerical
staff and to review these issues during self-monitoring tours.

The Institutions Division reports that it developed a tracking program; Plaintiffs
say they have observed and been informed that the program is not operational. The
system has never been integrated with RSTS, and Defendants report an intention to add
revocation extension tracking capability to RSTS. Disagreements have surfaced about
whether Faldivia timelines apply given that the liberty interest may differ since the

parolee is alrcady in custody.

» The Special Master’s team did not assess this requirement during this

term, but will do so in upcoming terms.

Remedial Sanctions

Pursuant to this Court’s June 8, 2005 order, Defendants developed replacement
programs for the Substance Abuse Treatment Control Units (SATCU, substance abuse
treatment) and Electronic In-home Detention (EID, electronic monitoring). The number

of spaces available for program participants has changed, as has the design of the
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programs. Further, staff do not fully make use of the beds available and they have never
approached full occupancy.

The original Electronic In-Home Detention program had 1,000 units, while the re-
designed program has 500 units, There were 996 jail beds available in the SATCU
program. The number of jail beds in the replacement program, ICDTP, is currently
264 Some of the TCDTP reduction is attributable to the program redesign, but most
resulted from CDCR’s inability to interest counties in contracting for program services.

Since spring of 2005, none of the TCDTP beds have been available to the very
large parole populations in the two Southern California regions, CDCR continues to
negotiate with several jails in Region IV (San Diego and environs) to develop an
additional 136 beds in that region, and with the Los Angeles County Jail for an additional
175 beds. The likelihood of the Los Angeles County beds coming to fruition is tenuous
given the recent actions of the County Board to terminate state contracts for other beds.

The causes of the reduction in available program places in the substance abuse
treatment program include;

a.  The elimination of the Substance Abuse Treatment Control Units
and the CCRC/Halfway Back program strained relationships with
several county jails. Jails that housed these programs were impacted
without notice by loss of revenue and disruption in staffing and
programs. This has made the establishment of programs that require
jail beds more challenging for CDCR.

b. Compounding this challenge is the higher rate the federal
government will pay jails for bed spaces. The federal rate of
reimbursement of $100 per day is significantly higher than the
CDCR rate of $68.22 per day. Thus, jails sometimes choose to
contract with the federal agencies that reimburse at that higher rate.

c. The overall population of CDCR has increased significantly in

recent years. This population increase is also affecting county jails,
which house substantial numbers of CDCR-sentenced prisoners, as
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well as increased jail populations. Since the program is premised
upon using secure jail beds and there are fewer empty beds, it is
more difficult for CDCR to contract for ICDTP beds.

d. CDCR’s budget for drug treatment beds reportedly was cut in
halﬂxxw

The design of the currcnt program is also responsible for a drop in usage for the

following reasons:

a. The number of exclusions is increased for ICDTP compared to SATCU.
Where SATCU only excluded certain sex offenders, the ICDTP adds eight
additional restrictions, including ruling out admission for any parolees
with violent felonies. Local facilities impose additional restrictive criteria.
For example, some local facilities will not accept members of certain
gangs. ™"

b. Lack of a consistent assessment process leaves the referral decision largely
in the hands of the parole supervisor, and the amount of referrals
reportedly is tied to his or her correctional philosophy. Supervisors
promoting rehabilitation appear to encourage their staff to use remedial
sanctions and other community and DAPO sanctions prior to revocation.
Supervisors seeing punishment or incapacitation as more effective
reportedly do not encourage as many alternatives to revocation.

¢. The program was re-designed from a 30-day stay in secure custody to a
60-day stay in secure custody.™ The length of time for the aftercare
component has changed from 90 days of largely outpatient services to a
combined 30-day residential aftercare and 60 days of non-residential care.
The increased time in secure and community residential care has resulted
in fewer parolees being able to move through the program, so the beds are
not available as quickly for new referrals. Also, CalPAP attomeys and
Defendants indicate fewer parolees are willing to accept these conditions
when recommended since the time they would serve in the program often
exceeds that which they would serve if simply returned to prison.

d. With SATCU, the parole agent could immediately place a parolee in the
program and it did not require BPH approval, which created greater
parolee acceptance of this option. Depending on the jurisdiction, adding
BPH approval can result in moving a parolee from the local community
back to an institution for as long as four weeks. None of this time is
counted against the parolees’ term and, consequently, parolees change
their minds about entering the program.
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e. According to parolees and staff, the treatment modality of the drug and
alcohol program generally is not reinforced by the custodial staff in the
jail. Thus, parolees who enter the program receive inconsistent messages
that inhibit treatment efforts and can contribute to program failure.

With the exception of some procedural issues, many parole staff who do use the
ICDTP program typically like it and believe it provides a needed service for parolees.
However, for others, one of the most significant impediments to successful
implementation is the way the program was created. Tt is viewed as having been created
by headquarters staff without regard to local needs. Reportedly, there was little input
from the field, no piloting in the field, and the current design is a single model to be
applied everywhere. Field offices handle different types of criminal behavior and vary as
to the number and quality of resources available. Recognizing this, field staff often cited
ways a modified program would better fit their environment. Allowing for variation
would likely result in greater program usage.

This program has also suffered repercussions from stopping and starting. In
program development, there is always a period of slower use until programs are fully
implemented. Part of this is putting systems, policies, and procedures in place and part of
it is gaining frust and belief in the programs on the part of the referring agents,
supervisors, and hearing officers. CDCR staff not only needed to mend relationships with
entitics such as the county jails, they needed to re-educate and engage DAPO and BPH
staff. This is illustrated by Defendants’ occupancy figures, showing that, even with the
reduced number of beds available, it took several months of operation before more than

half of those beds were filled, and occupancy remains at slightly more than 80% for the

most recent month reported. ™"
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The Special Master hopes these comments will serve as a guide as Defendants
redesign their Remedial Sanctions plan.

The cause for the reduction 1n Electronic In-Home Detention units is less clear,
and program usage is extremely low. Several contributors are apparent. The program has
been redesigned to serve a higher risk parolee, and it requires significant effort for a
parole agent to put it in place, This is particularly unattractive for a sanction that will
remain in place for only 45 days. The potential for the program is tied in part to the
nature of the local parole population. Few parolees meet the eligibility requirements in
large urban centers, as there is a highly transient parolee population and they rarely have
home-based telephones, a requirement of the program. In smaller communities where
parolees are more likely to live with a family with 2 home-based phone and a willingness
to modify phone service, the program is more applicable. This is an example where
greater regional variation would better serve program usage.”™"

Generally accepted information nationally has shown that such programs
normally result in increasing the number of revocations rather than serving as an effective
tool for reducing the need for them. Although conceptually electronic monitoring could
be used as an altemative to incarceration, its potency is actually in making supervision
more stringent. This trend is evidenced in the use of electronic monitoring in California,
with parole agents and supervisors saying they use the units, not always as an alternative
to revocation, but as an enhancement for a parolee who is not under consideration for

revacation.
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All of these challenges have impacted program usage. Available data capture a
fairly low number of referrals, as remedial sanctions appear to have been used for ten to
fifteen percent of the parolees with a parole hold.

Proposition 36-initiated programming is the most used, at about ten percent of the
holds placed. ICDTP was the subject of less than two percent of the holds since its initial
use in December. Defendants state that they are using self-help outpatient/aftercare
programs and structured and supervised environments, but these are not tracked, at least
not specific to the parole violator population, so it is impossible at this time to determine
how frequently these methods are used. Data documented only one referral for Electronic
In-Home Detention, although Plaintiffs cite a memo indicating 59 units were in use. This
may be in part because Defendants’ reportedly usual practice is to order Electronic In-
Home Delention prior to any hold being placed, which would occur outside the Valdivia
process.

Virtually all alternative placements (95-98%) are disposed of at the Return to
Custody Assessment and Probable Cause Hearing steps. Printouts show 7,497 referrals to
Proposition 36 beds, 772 referrals to ICDTP, and 1 referral to Electronic In-Home
Detention. Of those, only 102 Proposition 36 and 38 ICDTP decisions were made at
Revocation Hearings, ™™

Defendants have been asked, and agreed, to develop a new remedial sanctions
plan, to be submitted (o the Special Master and Plaintiffs’ attommeys no later than
November 30, 2006. In that letter, I stated: “That plan should include any changes in

programs, policies, or courses of action that meet the spirit and the projected numbers of

the original remedial sanctions plan. It may include any of the programs currently in use,
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as well as others CDCR would like to propose. The plan must include specific details
concerning the programs to be offered; the populations for which they are designed; the
logistics required to design, fund, contract for, and oversee the programs, including
training of BPH and DAPO staff in using theni; and anticipated timelines for each of
those steps.” Once the plan is submitted, the efficacy of it will be negotiated with the

Plaintiffs,

» Progress has been negligible in this area and significantly more is needed

to satisfy this requirement.

Interpretation [ssues

As the requirements above have been implemented, issues of interpretation and effect
have surfaced. Some are discussed above. The following items have been raised in the
parties’ communications, often based on observation during at least one monitoring visit,
and often framed as a need both for a substantive correction and for memorializing in
pelicy and procedure. The parties are engaged in ongoing “meet and confer’ sessions on
policy and procedure formulation, which are reportedly fruitful.

As such variables as scope, substantiation, and full or partial resolution, or progress
toward the same, are unknown to the Special Master, these issues are noted here solely
for the Court’s awareness of the range of possible issues in the case to date. The Special
Master expresses no opinion and makes no recommendation to the Court conceming

them at this time. Those issues are:
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Parolee timeliness waivers, including whether parolee attomeys are requesting
them at a reasonable rate and whether hearings are resumed after a reasonable
time

Parolee rights wajvers before being appointed counsel

The handling of notice and the timing of hearings when there are supplemental
charges determined afier the original charges have been served

Whether parolees may be removed while fearful witnesses testify, subject to the
parolee’s attorney’s examination, but not the parolee’s direct confrontation

Postponemenis beyond deadlines because subpoenaed state witmesses do not
appear

Whether therc are sufficient provisions for attorney-client communications to be
confidential in some locations

Parolees not being served and notl having hearings because physical or mental
illness renders them unavailable or unlikely to understand the proceedings,
including whether this judgment is made reasonably, the length of time that is
added, and mechanisms to ensure the process is restarted as soon as practicable

Length of time to hearing when a parolee is subject to extradition or is allowed to
remain “not in custody™

Whether state cmployees and witnesses will be provided with attorney
representation during hearings

Transportation challeriges in making parolees available

Deputy Commissioners and attorneys conducting telephone or in-person hearings
without the parolee

Adequate notice to parolees of the dates of their revocation hearnings

Ensuring consistent provision of written decisions after hearings to attorneys and
parolees

Status of civil addicts in relationship to Valdivia
Status of “cooperative parolees™ -- that is, those received for supervision under

the Interslate Compact for Adult Offender Supervision -- in relationship to
Valdivia
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¢ Time calculation issues, such as denial of work timc credits if a parolee on
revoked status remains in a non-CDCR facility

» Exclusion of parolees with disabilities from remedial sanctions such as the
Parolee Substance Abuse Program

e Whether providing psychotropic medication is an obligation for carrying out
cffective communication with mentally ill parolees

Relationship to Other Cases
In practical terms, a variety of issues in Valdivia v. Schwarzenegger arguably
overlap with concurrent remedial orders in Coleman v. Schwarzenegger and Armstrong v.
Schwarzenegger, Coleman
Defendants have not submitted to the Special Master any positions about the
potential relationship of the practices in these lawsuits. Plaintiffs maintain that these areas
overlap between Coleman and Valdivia:

Pre-release and discharge planning

Mentally ill parolees’ technical violations

Psychiatric revocations

Remedial sanctions, overcrowding, and reception centers

Pre-release and discharge planning: Plaintiffs argue that CDCR’s failure to

provide mentally ill inmates who have impending paroles with adequate pre-release
planning and treatment, as well as post-release services, results in their being
immediately vulnerable to revocation, especially for being unable to obtain appropriate
housing or treatment for mental illncss in the community. Plaintiffs argue that CDCR’s
actions or omissions led to these violations and that a subsequent revocation proceeding

ig therefore fundamentally unfair, making it a Valdivia issue.
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The Special Master declines to adopt Plaintiffs’ view. The complained of
practices concern services provided or omitted by staff outside DAPQ and BPH and
outside due process procedures and provision of remedial sanctions. While Plaintiffs seek
to require services that are arguably much needed, Faldivia is not a source mandating
them.

Techmical violations; Plaintiffs also say that Defendants send some mentally il
parolees back to prison essentially for being mentally ill. Plaintiffs say that Defendants
revoke a large number of these patients’ paroles on technical violations as a substitute for
their genuine reasons, and that the parolee behaviors underlying the revocations spring
from the lack of lreatment resources in the community.,

Again, while there is ample reason to believe there i1s great need for more
community mental health treatment, Plaintiffs’ argument appears to be based, not in
Valdivia mandates, but in judgments about the quality of decisions that are within DAPO
and BPH discretion, As such, the Special Master is not convinced that this is a matter for
the Valdivia court.

Psychiatric revocations: Under Title XV, DAPQ and BPH staff may give a

mentally ill parolee a one-year revocation term on the basis that his/her mental iliness is
not in remission and makes himvher likely to commit a crime (“psych returns™). This
presupposes that the revocation is for purposes of treatment while incarcerated, and the
full term must be served unless a CDCR clinician certifies mental health improvement
sufficient for earlier release. Plaintiffs’ counsel, on June 15, 2006, sent notice to
Defendants that Plaintiffs believe Defendants are in violation of the Valdivia Permanent

Injunction by continued use of the psychiatric return process. In August 2006, Defendants
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told all parties that they had decided to cease using the psych return process. Some issues
remain, however, as staff have not yet been notified of the change in policy and some
parolees may continue to be revoked under these provisions for a time, and Defendants
have a number of parolees currently in custody under these terms.

Plaintiffs state in their notice: ... the psychiatric return process presents serious
due process concerns, and results in severely mentally ill parolees being placed in
dangerous and life threatening situations. Both procedural problems in the psychiatric
return process, and the use itself of psychiatric returns given the lack of adequate mental
health care in the prison system, implicate the underlying concemns of the Permanent
Injunction...”

The Plaintiffs’ notice continues: “Defendants’ current psychiatric returns practices are
rife with procedural defects that directly violate specific terms of the Permanent
Injunction:

Withholding psychiatric evaluations from parolees’ appointed counsel;

Failure to timely serve mentally ill parolees with notice of charges;

Failure to hold timely revocation hearings for mentally ill parolees;

Failure to provide mentally ill parolees the opportunity for meaningful
participation in revocation hearings; and

s The systematic exclusion of parolees with serious mental illness from remedial
sanction programs.”

The basis for these latter allegations is as yet unclear. A BPH review identified 44
parolees revoked under these terms in 2005, and examining them gives an initial
indication of the handling of these cases. They were not concentrated in any particular
parole units or regions.

Notice showed some of the problems inherent in this process. Five men

apparently were never served and notes indicate another three impressed the notice agent
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as not understanding what had transpired. The charges seven men received in the notice
of rights concerned actions other than the psych return provisions. These were revised by
the RTCA step and, while one cannot determine whether the parolee was independently
advised of this, attorneys had the information when they usunally receive the cases.
Attorneys say they routinely receive the mental health ¢valuations and reports.

Many of these probable cause hearings were held substantially beyond
timeframes. About 61% were held timely, with most of the remainder experiencing
lengthy delays of one week to 2% months. Occasionally, it appeared that the probable
cause¢ hearing did not occur. One cannot determine much about contributors to these
delays.

The Parole Qutpatient Clinic clinician does not participate at this step and,
consequently, this step often contributes little. Patients who are in or nearing an acute
state when returned to custody wait a minimum of 35 days for treatment, unless they
decompensate and are sent to an inpatient unit. It seems advisable to reconsider clinician
lestimony at the probable cause hearing, routinely expediting the revocation hearing, or
some other method to reduce what appears to be known and preventable lengths of time,

Only 64% of these parolees’ revocation hearings were either held timely or
concluded at the probable cause hearing step. Eight more were unnecessary, though three
parolees werc held over several weeks before the decision was made. The remaining
hearings were held from 10 days to 7 weeks late. Most late hearings were not explained,
but there were occasional, troubling cases where Parole Qutpatient Clinic staff
unavailability or failure to supply an evaluation delayed hearings up to two months after

the deadline.
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As to outcomes, one quarter of these cases were dismissed and this occurred at
several stages of the process. The rest were given the full year term, with one exception,
and defendants report that only two of these parolees were released before serving the full
year.

Certainly, it is undisputed that such parolees may or may not get treatment — the
purpose of the revocation — depending on their length of stay in Reception Centers, which
are staffed only for screening and not for treatment. It also appears that clinicians
commonly are not familiar with the assessments nceded to determine whether the
parolees are stabilized sufficient for release, so there is a substantial risk that these
parolees are held for months longer than necessary.

In late August, Defendants convened an interdisciplinary task force to address
several issucs affecting the patients currently held under pSych return  provisions.
Defendants committed to identifying all current and future cases; improving access to
treatment; determining evaluation standards for clinicians to apply; evaluating all such
patients; and addressing a variety of issues related to ongoing evaluation, patient release,
and community placement. Defendants committed to routine communication practices

on-peint with the Special Master and Plaintiffs’ counsel.

¢ The Special Master’s team has not yet examined this issue sufficiently.
We have neither a clear sense of the numbers of Valdivia class members
mvolved nor their impact on resolving Coleman issues. This will be a

priority issue in the coming term,
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Remedial sanctions, overcrowding, and reception centers: The complex questions

of the rapidly expanding prisoner and parole revocation populations, and the reasons for
this, have implications for, and impact on, the Valdivia and Coleman classes. With
reports of substantial staffing vacancies in the system, it is predictable that most
classification, clinical, and custody processes are not prepared to keep pace with the
volume. As assigned beds become impacted in CDCR, predictably prisoners will spend
longer periods in Reception Centers, which, as noted, do not provide treatment according
to Coleman s levels of care for mentally ill prisoners and parolees awaiting revocation or
serving revocation terms.

While the numbers have not yet been established, observers note it is common for
mentally ill parolees to incur technical violations resulting in short revocation terms;
under current CDCR conditions, it is increagingly likely that those terms are too short for
them ever to transfer to a facility offering their needed level of care during that term, and
that such a cycle commonly repeats.

Whether and how much the use, or lack, of remedial sanctions contributes to
population pressures in Reception Centers, or can alleviate them, is an open question of
great significance, as is the question of how best to provide programming that meets the
mandates of both lawsnits, the objectives of correcting parolee behavior and increasing

guccessful paroles, and patients’ chinical needs.

e Again, the Special Master’s team has not yet examined this issue

sufficiently. This will be a priority issue in the coming term.
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Armstrong

Armstrong governs reasonable accommodations in a broad array of processes,
services, and programs for CDCR prisoners and parolees. Quite a nutber of Armstrong
and Valdivia remedial plan requirements or interpretations are of a similar nature. The
Special Master has not undertaken a detailed comparison to determine whether there are
nuanced differences in these provisions.

Most broadly, Armstrong requires CDCR not to discriminate against disabled
persons. Discrimination in the parole revocation arena may take the form of excluding the
disabled parolee, delaying a hearing or other process, or not providing a reasonable
accommodation such that a parolee is limited in accessing, understanding, or
participating in the process.

Armstrong employs a number of detailed methods to ensure that protections are
provided and documented. Both cases require fracking for different categories of
parolees with disabilities or difficulty communicating or participating, and informing
parolees’ counscl of these issues. Both recognize the need for relevant policies and
procedures, simplified forms, and requiring that revocation hearings be held within 50
miles of the violations alleged.

A key requirement common to both cases is an obligation to provide equally
effective communication to parolees with conditions that limit their ability to understand
and participate in written and oral communication. This may involve, for example,
parolees with vision or hearing impairments, speakers of langnages other than English,
those with limited literacy, and those with impaired comprehension by virtuge of

developmental disability or mental illness. Armstrong also requires staff to document the
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methods used for effective communication and an assessment that the parolee
understood.

The accommodation and effective communication requirements apply at all stages
of the revocation process — notice, attorney interviews, hearings, and remedial sanctions.
As noted, Plaintiffs were successful in recently establishing with the Armstrong court that
the absence of an effective tracking mechanism results in systematic failures to provide
effective communication. As described in detail in the Remedial Order Requirements
section above, Plaintiffs have numerous concerns about effective communication
procedures at all steps and about reasonable accommodations requiring delayed hearings.
They also object to exclusions from remedial sanctions programs, either by physical
layout, program design, or by local policy, and they issued a Notice of Violation in

January 2006.

* The Special Master has reviewed these issues only to the extent described

above and will monitor implementation ongoing.

Summary
The past two years in this case may best be characterized as a period of
exceptional and steady progress. Massive changes have been made in brief periods of
time. Plaintiffs’ attorneys and Defendants have generally worked cooperatively toward

identifying problem areas and working through to potential solutions,
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It appears that significant progress has been made in Valdivia, particularly in
addressing the clear constitutional due process violations. Certainly representatives of
both parties must share in the credit for that progress.

Dedication and personal investment in implementing Valdivia requirements well
are evident among key personnel throughout BPH, DAPQ, Institutions Divigion, and
CalPAP. Staff take a quality improvement approach to the work, continuously assessing
for successes and deficiencies and taking thoughtful, well-reasoned steps in response.
They anticipate and plan for staffing, auxiliary staffing, physical plant, data needs, and
other impacts--a critical component of success. Similarly, interviews with line parole

officers and supervisors suggest that they are doing their best to make the process work.

Also notable is the CDCR creation of the Valdivia Task Force, a group whose
membership includes representatives from all parts of CDCR whe have even a tangential
interest or role in managing Valdivia requirements. The Task Force meets weekly, serves
as a means of keeping all informed of progress and issues, troubleshoots problems,
develops strategy, coordinates the different parts of the organization, and brings
department-wide resources to bear as needed. The Task Force benefits from contributions
from Parole and Institutions Case Records, Facilities Management, Enterprise
Information Systems, Transportation, Court Compliance Unit, Office of Legal Affairs
and the Attorney General's Office, ADA Compliance Unit, and the California

Correctional Peace Officers Association.

Successes have been accomplished in an unsettled environment. In 2000, there

have been personnel changes in the offices of CDCR’s Secretary, Undersecretary,
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Director of Adult Operations, Director of Adult Parole Operations, Executive Director of
the Board of Parole Hearings, as well as others, and multiple times in some of these
positions. Many of the present occupants of these positions are in “Acting” status. Such
leadership turmoil often leads to stagnation in an organization, but it appears that the
Valdivia Task Force has been able to help provide stability for the efforts of those
responsible for meeting the requirements of the Valdivia Remedial Order. This detailed
project management on the part of CDCR seems to have maintained the progress toward
resolution of Valdivia issues.

It is highly recommended that the Valdivie Task Force be continued and
supported by the CDCR administration.

The CDCR has also made remarkable progress in a brief period of time in
addressing the logistical challenges inherent in establishing the capability to hold timely
hearings across the state. Thirteen Decentralized Revocation Units have been built,
equipped, and networked and staff have designed and carried out a transportation system
between these facilities and county jails. County jails have been equipped with telephone
and fax lines to conduct telephone hearings; space has been acquired from counties for
hearings and attorney interviews; and telephonic translation services have been made
available when an in-person translator is not available. Large numbers of staff have been
hired and trained. Existing staff in multiple divisions have been given a wide variety of
trainings in Valdivia requirements and the relationship to their duties, and procedures
have been implemented to enhance coordination and information sharing across these

divisions. Substantial numbers of forms, policies, procedures, guidelines, and training
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materials have been developed and efficiencies were gained through processes such as
computerizing subpoena issuance.

The provision of counsel through CalPAP and the meeting of the due process
deadlines have improved much more than would be anticipated just a year into full
implementation. Concurrently, there are notable vignettes of failure to be fully compliant
with the timelines of the Remedial Order, as well as quite a number of open questions as
to whether, in practical application, what is provided is substantively sufficient. Yet, both
parties should be pleased that a unique and responsible system has been established and is
performing very well overall.

Recent agreed-upon revisions to the monitoring plan, to include a venture nto
self-monitoring on the part of the Defendants, provides some expectation of movement
toward compliance. Tt will also serve well as a key to sustaining a compliant system and
to demonstrating the ability to fully assume responsibility for the system without need of
court supervision once other requirements have reached substantial compliance.

Data collection, primarily data from RSTS and the CalPAP information systems,
18 unusually sophisticated for an early cffort. Yet, there are significant improvements yet
to be made and these are critical to reaching and tracking remaining goals, to
demonstrating compliance more fully, and to future sustainability. The reliance on paper-
based revocation packets has presented challenges in informing all concerned on a timely
basis, while maintaining the expected timeframes. The S$State has explored and is
encountering multiple obstacles to instituting electronic packets, though it anticipates
introducing a pilot in summer 2006 as part of a CDCR-wide five-year planning project.

Although not likely to be a near-term solution, the eventual migration to dominantly
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electronic packets would greatly enhance timely communication and gase the ability to
meet timeframes.

Remedial sanctions, as required by the Remedial Order, are non-existent in most
areas of the state, and have limited use in other areas of the state. CDCR does manage a
number of programs that are primarily serving inmates transitioning out of prison. It is
possible that some of the spaces in those programs or the expansion of those programs to
serve as alternatives to revocation could be easily used. Certainly the exploration of
alternatives so as to meet the spirit of the remedial sanctions portion of the Valdivia
Remedial Order should be undertaken. A new plan was requested of the Defendants in a
July 4, 2006 letter and is anticipated by November 30, 2006.

The Special Master's team will concentrate during the next term on assisting in
the development of definitions of substantial compliance (quantitative and qualitative);
reviewing the issues stated earlier that require enhanced monitoring; assessing the
anticipated new Remedial Sanctions Plan; and encouraging continued improvement in

those cnitical due process areas.

Recommendations
The Special Master makes the following recommendations:

1. Because of the critical need to structure compliance activities, demonstrate
compliance, and exercise effective intemal oversight, Defendants must
provide additional resources to make information system application changes
for the purposes of data collection, analysis, aggregation, and management
reports, and other modifications as needed by the Special Master and the
Court, with input from Plaintiffs. The effort should be coordinated with the
information system changes underway pursuant to the Armstrong court’s
order, to avoid unnecessarily duplicative or contradictory effort, and so that
the changes serve the purposes of both remedial plans on the issues they have
in common, To the extent that DAPO and BPH determine that certain of these
functions can best be accomplished by modifying DAPQ’s information
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gystem, sufficient resources must also be available for that purpose. Major
modifications will be needed in RSTS and likely in other databases.

Planning for these changes must be initiated within 60 days of this order.
Defendants must provide to the Special Master and Plaintiffs periodic reports
on the progress of these changes; the first of these should be due six months
after the date of this order, and every six months thereafter until the Special

Master determines the improvements are complete The system changes must
be completed within two years of this order.

2. To establish and demonstrate the state’s ability to fully assume responsibility
for overseeing Valdivia policies and procedures long-term, the state must
institute and maintain the infrastructire needed for self-monitoring, staffed by
subject matter experts working in a department outside of the departments
being reviewed. There must be staffing and resources sufficient to conduct site
visits, asscssments, and quality improvement efforts at the Decentralized
Revocation Units, contracted jail facilities, contracted legal services for
parolees, CDCR and non-CDCR facilities providing remedial sanctions, and
other facilities and services falling under the auspices of the FVuldivia
remedies.

Although not a formal recommendation, the Special Master recognizes that some
factors have been key to Defendants’ successes to date. First is the use of an
interdisciplinary and interagency structured approach to the oversight of implementing
and institutionalizing the Valdivia remedies, with participation from agency and
department representatives with authority sufficient to enact, and make budget decisions
about, agreed-upon changes, policies, and practices. Equally important is a well-
structured system of providing attorney representation that includes coordinated
statewide coverage; an adequate number of attorneys, administration, and support staff;
initial and ongoing attorney training; close oversight of attorneys, including quality
improvement; information systems and other infrastructure sufficient for coordination of

the panel and oversight of its activities; flexible response to program changes;

coordination with CDCR and county jail operations; and program administrators serving
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in an mtegral role in CDCR’s interagency oversight and in party negotiations of policy
and implementation issues,
CDCR is highly encouraged to continue interdisciplinary and interagency

oversight, and administration of attorney representation with the features described.

Respectfully submitted,

DATED: September 11, 2006

siChage Riveland

Chase Riveland
Special Master
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! Special Master’s analysis of reports titled RAD Important Dates Report Summary 12/05-4/06; Valdivia
Time Frame Violations Date Assigned Over 6 Days, 1/05-12/05

" Special Master's analysis of email from Mary Swanson to parties’ counsel dated 6/14/06, forwarding
analysis by John Dirks of expedited probable cause hearings and revocation hearings

" These numbers and observations are based on comparison of the reports titled Closed Case Summary
frorn 9/1/05 through 4/30/05

" Defendants’ Compliance Report, dated May 5, 2006, pp. 6-8

¥ Special Master's analysis of the reports titled Monthly Workload from 9/1/03 through 4/30/05 — number
of parolees in columns COP (continue on parole) and Dismiss at this step, as a percent of total holds

" Monthly Workload (separate report run for ¢ach month spanning 9/05-4/06, printed 5/11/06); Plaintiffs’
analysis of same, tested by Special Master

"' These numbers and observations are based on Special Master’s analysis of the reports titled Monthly
Workload from %/1/05 through 4/30/05 and interviews with Rick Winistorfer, Rhonda Skipper-Dotta,
Michael Brady, and Katherine Nelson

“" Numbers and observations based on interviews with various Defendants and on the Special Master’s
analysis of the following reports: NOR Timeliness by DRU from 9/1/05 through 2/28/06 (each month’s
reports run on 3/10/06), NOR Timeliness by DRU from 3/1/06 through 3/31/06 (run 4/28/06), RAD report
titled Valdivia Time Frame Violations Notice of Charges Over 3 Days from 1/05 through 12/05 {unknown
run date, probably in Feb. 2006, Special Master used only data from 6/05 forward), and RAD report titled
Valdivia Time Frame Violations Netice of Charges Over 3 Days from 1/06 through 4/06 (run 5/25/06)

* Plaintiffs’ Response to Defendants® First Compliance Report pp. 33-34, citing April and May 2006
moniloring reports

* CalPAP report; REVOCATION HEARINGS OVER 35 DAYS (separate reports run for each month
sPanning 4/06-6/06, printed July 28, 2006)

* Bpecial Master's analysis of CalPAP reports titled RAD Over 35 Day Valdivia Time Frame Compliances
from 12/1/03 through 3/31/06

“ CalFAP report: REVOCATION HEARINGS OVER 35 DAYS, Reporting Period June 1-30, 2006; dated
Tuly 28, 2006

" CalPAP report: REVOCATION HEARINGS OVER 35 DAYS, Reporting Period June 1-30, 2006;
dated July 28, 2006. This latter report does not distinguish whether cases closed at a step earlier than a
revocation hearing were commpleted timely for that step, as long as they were completed by the 35-day
point.

¥ Special Master’s analysis of reports titled PCH Statistics — A}l DRUs (separate reports run for each
month spanning 9/05-1/06, printed 2/7/06), (separate reports run for each month apanning 2/06-4/06,
printed 5/30/06)

W I,

wvi Il

*!! Defendants’ Compliance Report Exhibit F

W Special Master’s analysis of reports titled Remote PCH Sites (Counties) dated 10/05, 11/03, 12/05 and
4/06, and spreadsheet file-named PCH Expansion Chart

** Special Master’s team analysis of organizational charts provided in July 2006

** Defendants” Compliance Report pp 22-23, Exhibit V

! Discussion in this section is based on Defendants’ Compliance Report pp. 24-25 and telephone
conference with Dan Carvo, June 14, 2006

=" Plaintiffs’ Response to Defendants’ First Compliance Report pp. 34-35

**# Defendants’ response to request for information from Deputy Special Master Campbell, dated May 24,
2006

*# Defendants’ Compliance Report p. 26

**V gee DAPO Memorandum of May 7% 2004, re: Policy 04-13 which describes SATCU and DAPQ
Memorandum of September 2™, 2005 re: Policy 05-13 and Local Jail contracts from Kern County and
Tulare Pretrial Facility
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! See DAPO Memotandum of May 7% 2004, re: Policy 04-13 which describes SATCU and DAPO
Memorandum of September 2“", 2005 re: Policy 05-13

=i Defendants’ Compliance Report Exhibit Z

=ilt This information comes from interviews with parole agents by Deputy Special Master Campbell and
Special Master Riveland

** Referrals numbers in the preceding two paragraphs are based on the Special Master’s analysis of the
reports titled Monthly Workload from %/1/05 through 4/30/05
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